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ABSTRACT 
As our economy evolves, so must our application of the competition laws to be 
able to ‘catch up’ with the market. A highly competitive environment would 
thrive on inclusive growth, is key for innovation and technological change, and 
this environment is what pushes companies to constantly innovate. It is true that 
Competition laws were always applied to new businesses replacing old, however, 
today they are applied to a new platform as we move from ‘brick’ to the ‘cloud’. 

Although Competition assessment factors in market changes, the fundamental 
issue in the digital economy is how network effects may impact the relative 
market power of disruptive technology business model as people make choices 
on the online platform. We begin our analysis by raising questions on why there 
may be a need to renew market assessment tools to reconcile with the new digital 
economy.  

In the absence of a specific regulator, presently, CCI (Competition 
Commission of India) will have to be what FTC (Federal Trade Commission) has 
become - the “de facto regulator of Internet commerce”.  

This paper throws light on the debate going on around the world over the 
application of competition law rules to hi-tech markets in today’s new digital/ 
information economy. The author argues that it is important for the government 
to help assure that the industry will be shaped, during its current malleable phase, 
along competitive lines. Undoubtedly, vibrant competition is a pre-requisite for 
enduring economic success. It would be ironical if competition authorities inhibit 
innovation while pursuing their objectives of accelerating growth and 
competition.  

 

“Uber,	   the	  world’s	   largest	   taxi	   company,	   owns	   no	   vehicles.	   Facebook,	   the	  
world’s	  most	   popular	  media	  owner,	   creates	  no	   content.	  Alibaba,	   the	  most	  
valuable	   retailer,	   has	   no	   inventory.	   And	   Airbnb,	   the	   world’s	   largest	  
accommodation	   provider,	   owns	   no	   real	   estate.	   Something	   interesting	   is	  
happening.”	  	  
	  

Tom	  Goodwin,	  Havas	  Media 
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INTRODUCTION 

What is so unique about the digital or information economy? 
Whether we realize it or not, we are already a bright star in the global digital 
ecosystem where technology has formed a supernova effect. The Internet 
connecting us to the digital world is leveraging customer and enterprise data to 
drive exponential business impact—giving easy access to our daily needs from 
hailing cabs to ordering food, from buying goods to ordering services online. It 
has empowered customers with cost-effective hyper-connectivity and 
smartphones that facilitate the requirements on fingertips. This consumer driven 
technology space will continue to transform lives in this new digital age.  

 

“Change	   is	   coming	   on	   many	   fronts-‐new	   licenses,	   smartphone	   Aadhar	  
identification,	  e-‐sign,	  payment	  banks,	  etc.	  Some	  of	  it	  is	  regulated,	  some	  of	  it	  
is	  technology,	  some	  of	  it	  is	  design,	  and	  some	  of	  it	  is	  market.”	  	  

Nandan	  Nilekani	  
Former	  UIDAI	  (Unique	  Identification	  Authority	  of	  India)	  Chief 

 
Recently, India became the third largest start-up base globally. It is also the 
fastest growing nation for start-ups in the world.1 Indian tech start-ups have 
garnered $7 billion in 2015 compared with $4.7 billion in 2014. More than 3,500 
companies were founded in 2015, compared with just 1,000 in 2011. 

The year of 2015 also saw three companies—Paytm, Quikr and Zomato—enter 
the unicorn list (consisting of billion-dollar technology startups like Uber, 
Xiaomi, Airbnb). Investments from large hedge, mutual funds and private equity 
funds into Indian start-ups surged in 2015. Interestingly, Chinese tech giants like 
Alibaba and Tencent have also made strategic investments in companies like 
Snapdeal and Practo. Apart from mega deals like those of TaxiForSure and 
FreeCharge, we also saw the number of acqui-hires go up, rewarding founders as 
well as investors. 

 Source- Zinnov White Papers, Enterprise Digital Labs  

A new breed of start-ups sprouting up in varied sectors is vying to disrupt 
traditional models.  

Thirty trillion dollars in market capitalization across eight key verticals will be 
disrupted due to current digital age. During 2013-2015, 550 companies moved 
out of Forbes 2000 list due to digital disruption.1  This shows the bullishness of 
global and domestic investors in the Indian market. 

 
                                                        
 1. S.D. Shibulal, We need innovation and entrepreneurship beyond e-commerce, Live Mint, (January 

25, 2016, 01:16 AM) 
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GAME	  CHANGERS	  	  

As	   technology	   continues	   to	  disrupt	   the	  payments	  ecosystem	   in	   India,	   2016	  
will	   see	   some	   fierce	   competition	   in	   the	  digital	  payments	   space	  as	  unicorns	  
like	  Flipkart,	  Snapdeal	  and	  Ola	  jump	  into	  the	  payments	  space	  with	  their	  own	  
mobile	  wallets.	  Firms	  such	  as	  PayU,	  Paytm	  and	  traditional	  banks	  would	  aim	  
to	   grab	   market	   share.	   Bhavish	   Aggarwal’s	   Ola	   is	   spreading	   its	   digital	  
commerce	  across	  sectors	  with	  the	   launch	  of	   its	  mobile	  wallet—Ola	  Money,	  
food	   delivery	   through	   Ola	   Café	   and	   even	   grocery	   delivery	   through	   Ola	  
Store.2	  
 
 

The Internet has brought us a sudden abundance of network industries 
that move information from one place to another. In these networks, 
there are both supply-side scales and demand-side externalities; often 
the more the consumers, the greater the overall value of the net and the 
lower the marginal cost of production. Thus, the concept of diminishing 
returns is replaced by increasing returns. Frequently, this leads to a 
“tipping point” and “winner-takes-all” competition, in which case, the 
market share will be so high that monopoly status will be attained, as 
Microsoft, Facebook and Google have achieved. 

 
 

It is important for all stakeholders to know whether the present 
competition law is well-equipped to deal with competition 
concerns in the high technology industries, as the very nature of 
competition, the definition of industries, the basis of 
competitive advantage, the effects of ‘restrictive’ practices and 
the nature of economic rents are all different in the context of 
innovation. Communications (internal or external) that are 
uninformed by an awareness of how antitrust laws may apply 
can break a company, or a career. 

 
 
 
 

                                                        
 2. Abhishek Goyal, E-commerce, Indian start-ups turn 18, Live Mint, (January 04, 2016, 12:16 AM) 
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For this ecosystem to co-exist and flourish, some of the issues that require clarity 
are as follows: 
  Is it correct to argue that monopolies are temporary in the new 

economy and they tend to act more competitively than traditional 
monopolists as monopolists are always threatened by potential 
competitors/disrupters? 

  Does constant technological innovation necessarily make software 
markets encourage new entrants, therefore, reducing the chances of 
dominant firms posing a threat to innovation and deter entry by 
potential competitors? 

  Does the existence of network effects imply that the market for software 
is different from more traditional markets and requires a different 
antitrust approach? 

In other words, would the “dot.com edition” of the board game ‘Monopoly’ 
be treated as an ‘online’ monopolist literally and figuratively? Would it 
make antitrust authorities draw the “penalty” card?  

These questions were debated by antitrust enforcement agencies from ten 
different jurisdictions during the roundtable on Merger Assessment in High 
Innovation Markets in 20023 (the ‘OECD Roundtable’). This paper builds on 
other international work undertaken in this area, including the Organization for 
Economic Development and Cooperation’s (OECD) Roundtable on Vertical 
Restraints for Online Sales (2013)4 and Competition Policy in the World of B2B 
Electronic Marketplaces, referred to as - The FTC Staff Report5.  

 
So let us turn to the real world game of antitrust! 

 

                                                        
 3. OECD Policy Roundtables, Merger Review in Emerging New Innovation Markets, Paris, 2003, 

OECD/DAFFE/COMP(2002)20 
 4. OECD Policy Roundtables, Vertical Restraints for On-line Sales, 2013, DAF/COMP(2013)13 
 5. FTC Staff Report – Oct, 2000 
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THE TECHNOLOGY, INNOVATION & COMPETITION TRIANGLE 
Competition is a critical force in driving gains in efficiency.  There are two types 
of efficiency that drive economic growth: static and dynamic.6 The static model 
competes on price, essentially as the technologies and products are 
homogeneous. Dynamic efficiency involves new products and technical change. 
High-tech industries compete through product innovation and the introduction of 
new products, not simply lowering prices on existing products.7 

Joseph Schumpeter, the famous economist demonstrated the link between 
economic growth and dynamic efficiency as “Competition from the new 
commodity, the new technology, the new source of supply, the new organization 
... [that] commands a decisive cost or quality advantage.”8 The Schumpeterian 
school of thought believe that a more concentrated market will provide the profit 
incentive firms need in order to innovate, meaning that a trade-off between static 
and dynamic efficiency can exist. 

                                                        
 6. FIONA SCOTT-MORTON, Antitrust Enforcement in High-Technology Industries: Protecting 

Innovation and Competition, U.S Department of Justice 
 7. OECD Policy Roundtables, Merger Review in Emerging New Innovation Markets, Paris, 2003, 

OECD/DAFFE/COMP(2002)20 
 8. JOSEPH A. SCHUMPETER, Capitalism, Socialism and Democracy 84 (1942). 
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Disruptive Innovation 
What is “disruptive innovation” if “innovation” means novelty or improvement 
through application of new knowledge? 

First, disruptive innovations disrupt, which is to say they drastically alter 
markets.9 

Christensen, a Harvard Business School professor, defined “disruption” in The 
Innovator’s Dilemma as a breakthrough that transforms a product. A disruptive 
product addresses a market that previously couldn’t be served, i.e., a new-market 
disruption—or it offers a simpler, cheaper or more convenient alternative to an 
existing product, i.e., a low-end disruption. 

The classic example of new-market disruption is Google’s AdWords (not the 
search Algorithm), which enabled, by self-service, a much lower cost business 
model compared to Yahoo. It has removed a significant entry barrier.  

Taking advantage of steep economies of scale, Airbnb and OYO are the 
prominent sharing economy businesses that facilitate accommodation without 
getting into hotel business. Likewise, the ride sharing services like UBER and 
OLA have raised the standard of taxi services.  

GAME	  CHANGERS	  

Uber	   now	   operates	   in	   55	   countries,	   has	  more	   than	   160,000	   active	   drivers	  
and	  is	  valued	  at	  more	  than	  US$40	  billion	  –	  more	  valuable	  than	  Delta	  Airlines	  
and	   nearly	   twice	   as	   valuable	   as	   Viacom.	   	   The	  market	   value	   of	   Alibaba,	   a	  
Chinese	  e-‐commerce	  group,	  is	  at	  about	  US$230	  billion,	  dwarfs	  that	  of	  Uber	  
and	   Airbnb	   combined.	   There	   are	   non-‐Internet,	   disruptive	   business	   models	  
also	  like	  Wal-‐Mart	  and	  IKEA,	  which	  revolutionized	  discounting	  retail.10	  

Are these markets obviating the need for regulating them?  
Conventional competitors, like taxi associations, hotels, and banks, complain of a 
non-level playing field and argue that if they have to follow the regulations, new 
competitors should also have to do so. 

Richard McKenzie (Economics Prof.) and Walter Gerken (Enterprise & 
Society Prof.), elaborates on the differences between the old paradigm and the 
new, “The efficacy of antitrust law enforcement has been on trial. The Microsoft 
case has been the first large-scale antitrust proceedings of the digital age; it has 
tested the appropriateness of new economic concepts such as ‘network effects,’ 
‘tipping,’ ‘path dependency,’ and ‘lock-ins’ and has forced us to ask whether 
nineteenth-century antitrust law, combined with twentieth century enforcement 
norms, are applicable to twenty-first-century problems of business organization.”  
 

                                                        
 9. OECD Hearing on Disruptive Innovation, May, 2015 
 10. ibid 
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Competition policy encourages innovation and the objective of competition 
authorities is to enable and make future markets work while dealing with 
allegations from competitors. However, anti-competitive strategies by businesses 
harm competition, efficiency, business opportunity and innovation. Anything that 
distorts competition gets into the regulator’s lens and this is not new to the tech 
world. Microsoft faced investigation/fines for market foreclosure as Google and 
Apple are facing now.  

Characteristics of High-Tech Markets  
High-tech markets are broadly characterised by rapid innovation with the 
creation of new products, platforms, or services, and frequently build on network 
effects by virtue of which the more users a platform or network has, the greater 
its commercial value. 11 Across sectors like pharmaceuticals, biotechnology etc., 
hi-tech firms compete mainly by innovating. These innovation markets/poducts 
have perplexed the competition authorities, academia and policy-makers with the 
debate:  
   Do innovation product markets foster competition or does competition 
facilitate innovation? 

Predatory Pricing—Implications of the Network Model 
“Free” products have exploded in popularity along with widespread Internet 
adoption—but many of them are not truly free. Firms offering zero-price 
products often simultaneously offer complementary products.12 These 
complementary products may be tied or non-tied. As the OECD observed, the 
network effects on the free side can spill over to the paid side, and each can 
reinforce the other.13 

Google’s case14 signals the growing importance of quality competition as 
consumers are increasingly offered free goods and services in exchange for their 
personal data and ability to be targeted with behavioral ads.15  

With the Internet of Things, even more data will be collected about our everyday 
activities. As the 2011 McKinsey Report noted, “Using big data will become a key 
basis of competition for existing companies,” and “in a big data world, a 
competitor that fails to sufficiently develop its capabilities will be left behind.”16  

 
 

                                                        
 11. Alexander ITALIANER, Level-playing field and innovation in technology markets, Conference on 

Antitrust in Technology, Palo Alto (US), 28 January 2013. 
 12. Minsuk Han, Barely Legal: The Antitrust Economics of Free Software: Can Firms Evade Antitrust 

Scrutiny by Selling Apps for Free?, Cornell Daily Sun  
 13.  OECD, Data-driven innovation for growth and wellbeing : interim synthesis report, p.29(2014) 
 14. COMP/C-3/39.740, COMP/C-3/39.775 & COMP/C-3/39.768 
 15. Maurice E. Stucke & Ariel Ezrachi, When Competition Fails to Optimise Quality: A Look at Search 

Engines, Research Paper #268, May 2015, The University of Tennessee. 
 16. Maurice E. Stucke  and Allen P. Grunes, No Mistake About It: The Important Role of Antitrust in 

the Era of Big Data, The Antitrust Source (April 2015) 
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This leads us to the following issues: 
 1. Could zero prices yield monopoly profits?  
 2. Whether price cuts are considered predatory by an ‘efficient 

competitor’ especially in case of a disruptive entrant?  
 3. Could online market players restrict choices and/or degrade quality 

despite competition from rivals?  

B2B MARKETPLACES—MOBILE/E-COMMERCE 
Disruptive entry can create tensions between regulation and competition policy 
The pricing strategies of the e-tailers, ostensibly called marketplaces, are 
threatening the brick and mortar trader’s business. 

The Confederation of All India Traders (CAIT) had informed the Competition 
Commission of India (CCI) in 2014 about traditional shops being driven out of 
the market due to deep discounts being offered by Flipkart and such online 
portals.17 

Online Big Billion Day Sale and End of Season Sale offer heavy discounts, 
which benefit the consumer but hurts the competitors who agitate that such 
discounts are an anti-competitive strategy to drive out retail shops.  

Initially, CCI stated in the SanDisk’s case18 that online and brick and mortar 
are separate channels of the same relevant market, even though it noted that both 
offline and online markets differ in terms of discounts and shopping experience 
and buyers weigh the options available in both markets and decide accordingly. 
Later in Flipkart’s case,19 CCI inconclusively stated, “irrespective of whether we 
consider e-portal market as a separate relevant product market or as a sub-
segment of the market for distribution, none of the Online Portals seems to be 
individually dominant”.  

Recently, in a prima facie view, CCI said ANI  Technologies (which runs the 
well known “unicorn” - OLA cabs ) holds a dominant position in the market of 
‘Radio Taxi services in the city of Bengaluru’.20 

The Commission noted that the conduct of OLA Cabs, especially with regard 
to offering huge discounts to its customers and incentives to the drivers at the 
cost of bearing losses, appears to be a strategy designed to exclude other players 
out of the relevant market.  

 
 
 

                                                        
 17. Press Trust of India, CCI gets complaint against Flipkart, other e-retailers, The Hindu (November 5, 

2014) 
 18. Case no.17 of 2014  
 19. Mohit Manglani v. Flipkart India Private Limited & Ors., Case No. 80/2014 
 20. M/s Fast Track Call Cab Private Limited v. ANI Technologies Pvt. Ltd, Case no 6 /2015 
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Examples of 
market definition in 
High-Tech Mergers  

In the case of 
Bazaarvoice, the 
DOJ and the Court 
rejected the 
arguments that 
innovation and new 
entry would constrain 
Bazaarvoice from 
exercising market 
power. 

In the Staples, Inc. 
Office Depot case , 
the FTC succeeded in 
a narrow market 
definition which at 
first seemed 
questionable—there 
being so many 
retailers of office 
supplies like Wal-
Mart, Target, Kmart, 
Best Buy—by 
marshaling of price 
data and other 
empirical evidence 
showed that office 
superstores 
constituted a separate 
market because they 
offer a unique 
combination of price, 
convenience and 
product offerings, so 
not enough customers 
switch to other 
retailers.  

 

However, CCI’s decision leaves some pertinent issues open, especially on 
economic considerations of market impact, like –  

How is ‘below cost’ pricing arrived at —without cost analysis of the business 
model? How is OLA holding back others from entering the market ? 

CCI’s decisions on market definition and anti-competitive conduct does not 
give clarity on how it will assess market power of such technology based 
business models. Its stance is very often evasive and seems to be shifting, 
without reference to known competition rules applied globally. 

 
E-tailing has been often clubbed with corporatized brick and mortar retail. While 
there is no denial of the fact that it serves the same end purpose, it also cannot be 
denied that the entire ecosystem within which e-tailing operates is completely 
different from brick and mortar retail, as are its enablers. Therefore, it deserves to 
be considered on its own merit. 21 

The moot question is how to look at the business model of these 
technology companies?  
Is OYO an Internet company for finding accommodation or is OYO the new 
model for hospitality in the future?  

Is PAYTM a transaction business trying to make you cashless or are they 
fundamentally going to change how lending happens in future?  

Is Snapdeal m/e-commerce or commerce making traditional brick and mortar 
an inefficient model? 

 
“Every	  Traditional	  business	  as	  it	  has	  existed	  is	  going	  to	  get	  disrupted.”	  	  

Nikesh	  Arora	  
COO	  of	  SoftBank 

*NDTV - What 2016 Holds For India’s Buzzing Start-Up Space 

 
While it is true, Internet offers the opportunity to escape jurisdictions, online 
businesses should be aware that, precisely because of the borderless nature of 

the Internet, they are potentially exposed to more, not less, public or private 
competition law enforcement. 

However, giving discounts by itself is not anti-competitive in nature, It is only 
when the price at which the dominant player in the market sells is set to 
strategically foreclose the competition in the market, that heavy discounts can be 
considered as predatory and anti-competitive in nature. 

                                                        
 21. Retail E-commerce – The ‘Channel’ Forward, Technopak 
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The Gap between Brick and the Internet / App-based playing field 
The digital divide persists despite the rapid spread of digital technologies. The 
poor record of many e-government initiatives points to high failure of ICT 
projects and the risk that states and corporations could use digital technologies to 
control citizens, not to empower them.22 
 

“After	  I	  retired	  it	  seemed	  to	  me	  that	  there	  was	  a	  whole	  new	  world	  out	  there	  
which	   was	   a	   digital	   world	   driven	   by	   a	   marketplace,	   which	   had	   a	   huge	  
potential	   driven	   by	   handheld	   devices	   which	   would	   one	   day	   become	   the	  
virtual	   retail	   store	   of	   India.	   I	   didn’t	   know	   the	   companies	   in	   the	   business	  
other	   than	   [being]	   struck	   by	   the	   name.	   It	   was	   and	   still	   is	   a	   learning	  
experience	   for	  me	   to	   learn	  of	   this	  world,	  which	   is	   like	  a	  virtual	  world	  of	  a	  
business,	   that	   I	   have	   been	   in	   for	   20	   years.	   The	   virtual	   part	   is	   replaced	  or	  
overshadowed	  by	  my	  impression	  of	  the	  founders.	  It	  was	  a	  start	  of	  a	  journey	  
that	  I	  am	  absolutely	  thrilled	  to	  be	  a	  part	  of.”	  

Ratan	  Tata 
 

                                                        
 22. World Bank Report, Digital Dividends, 2016 
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Source– e-Commerce in India; Drivers and challenges, The PwC India Proposition 
 

Challenges and Where the Risk Lies in the “Marketplace” model 

Regulatory Risks  
The restriction on foreign investment in B2C e-retail has forced many online 
business entities with foreign investment to adopt the marketplace model. The 
Department of Industrial Policy and Promotion (DIPP), the gatekeeper for 
foreign investment in India, has told the Delhi High Court that the marketplace 
model used by e-commerce companies is “not recognized” in the country’s 
foreign direct investment (FDI) policy.23  

These e-tailers showcasing themselves as ‘marketplaces’ cannot do retail 
business indirectly as it’s not allowed directly due to restriction on foreign 
investment in B2C. Therefore, there are regulatory risks of being penalised by 
financial watchdogs like the Enforcement Directorate (ED) as also the 
Competition Commission of India (CCI).  

 

                                                        
 23. Rasul Bailay & Chaitali Chakravarty, Marketplace model used by ecommerce companies not 

recognised under India’s FDI policy: DIPP, The Economic Times, (Jan 6, 2016, 04.00AM) 
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Financial Risks  
Key Challenges out of many would be: 
 1. Pricing is more complicated for marketplace than traditional industries 

as there is a subsidy side and money side. There is a cross-side network 
effect: if there are more subsidy side users, the money side users are 
more willing to pay. If your subsidy side user can transact with a rival 
platform’s money side user, your resources are wasted.  

 2. With the winner-takes-all dynamics, platforms must decide whether to 
share or fight to the death. The decision risk is much higher when the 
market allows fewer rivalries to exist.  

 3. Chicken-egg problem is that buyers will not join your platform if you 
don’t have enough sellers. Sellers won’t either if you don’t have enough 
buyers.24 

A marketplace model is fraught with risks, especially in a market where 
ecommerce acceptance is still nascent. The factors that will determine success, 
according to Forbes, are—scale, trust, logistics, technology, clarity of vision and 
partnership.25 
The growth of e-tailing in India will be complementary to the growth of 
traditional retail and omni-channel platforms can bring an efficient and 
harmonious synergy between online and offline, as recently launched by 
Snapdeal by introducing ‘Janus’.  Their marketplace model has a broad vendor 
base with SMEs across regions and new entrepreneurs. 

Source– EnterRASolutions.com 

                                                        
 24. Chen Lin ,”Marketplace” or “Mall”? Business Model and Strategy for a Startup in China’s B2B E-

commerce Market, pg. 26 
 25. How the Rise of Third Party Marketplaces can Alter Indian E-Commerce, Forbes India – Jan, 2016 
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	  	  	  	  	  As	  Snapdeal	  points	  out,	   India	   Inc.	  has	  not	   invested	   in	  mega	   factories	   to	  
get	  huge	  economies	  of	  scale	  to	  play	  the	  high-‐volume	  low-‐margin	  game	  that	  
Consumer	   India	  demands.	  There	   is	  also	   far	  more	   innovation	  and	  customer	  
intimacy	   in	   the	   offerings	   of	   the	   millions	   of	   small	   suppliers	   than	   in	   large	  
companies	  (just	  take	  a	  walk	  around	  pavement	  markets	  and	  small	  shopping	  
centres	   in	   your	   city),	   and	   they	   don’t	   have	   the	  money	   or	   the	   knowhow	   to	  
expand	  their	  footprint	  and	  showcase	  their	  wares.	  	  

In	   the	   marketplace	   model	   the	   marketplace	   owner	   has	   to	   slog	   to	   provide	  
value-‐added	  services	  to	  its	  suppliers.	  
*Rama Bijapurkar, Marketplace Models Are Perfect For India, The Economic Times, (Jan 10, 2016) 
  

Fostering competition is about allowing more choices for the consumer and not 
by any means taking away existing choices. Thus, there is a need to foster 
competition not only for the new market but also for existing markets.  

The policymakers need to respond to this competitive environment by getting 
rid of unnecessary regulations, simplification of labour laws, relaxing 
compliances applicable to the traders, to facilitate growth of an ecosystem 
conducive to both the segments of the economy. 

Intellectual Property and Antitrust—Standard Essential Patents (SEPs) 
The smartphone market is no stranger to legal struggles, Apple and Samsung26 
have had legendary battles over patent disputes, but this has largely been the 
case in US and Europe. However, the ripple effect is beginning to show in the 
Indian and also around Asian market with growing competitiveness between 
brands. 

The CCI is investigating the adverse impact on the smartphone market 
competition and entry barriers allegedly created by Ericsson by not granting the 
SEPs license of 2G, 3G, and 4G technologies to Micromax, Intex and iBall on 
FRAND terms.27 

The view of the EC (European Commission) is that recourse to injunction on 
the basis of FRAND (Fair Reasonable and Non-discriminatory) by the Standard 
Essential Patent (SEPs) holders, against a willing licensee, can be anti-
competitive.28  

 
 
 

                                                        
 26. Apple Inc. v, Samsung Electronics Co., Ltd, N.D. Cal. (5:12-cv-00630-LHK),  
 27. Case No. 04 of 2015 
 28. This view was upheld in Huwaei’s case in- C-170/13 
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VERTICAL RESTRAINTS AND BARRIERS TO ENTRY 
Technological ties involve integrating what could be considered as two separate 
products. Apple was able to offer its proprietary iTunes software—the tying 
product—to consumers free of charge because it was simultaneously profiting 
from sales of the tied product: digital music (via its iTunes Store). Allegedly, 
Apple modified the iTunes object code such that only songs purchased from 
Apple’s iTunes Store (and not from competitors) would play through iTunes.29  

OECD in its Policy Roundtables on Vertical Restraints for On-line Sales, 
(2013) states there are significant barriers to entry and expansion, which make it 
difficult for new entrants to enter the market or for existing smaller players to 
expand and compete. For example, the economies of scale, large ‘locked in’ 
customer base, network effects and proven track record enjoyed by Ticketek 
would be difficult for a new or smaller competitor to replicate.30  

Exclusion of Competitors: Vertical and Horizontal Integration 
Gatekeeper effects and foreclosure in high innovation markets have been a major 
source of concern for the EC.31       

Examples of EU enforcement action in high-tech markets 

AOL/Time Warner case 
EC was concerned that AOL, through its existing European joint venture with 
Bertelsmann and its proposed merger with Time Warner (which in turn had 
planned to merge its music recording and publishing activities with EMI), would 
have controlled the leading source of music publishing rights in Europe. Further, 
the merger created the first Internet vertically-integrated content provider, 
distributing Time Warner’s branded content (music, news, films, etc.) through 
AOL’s network.32  

MCI WorldCom/Sprint merger 
The EC’s investigation concluded that, through the combination of the two 

networks and customer bases, the merger would have led to the creation of a 
‘company of such absolute and relative size compared to its competitors that both 
competitors and customers would have been dependent on the new company for 
universal Internet connectivity’. As a result, the merged entity would have been 
in a position to behave independently (in respect of both its competitors and 

                                                        
 29. In re Apple iPod iTunes Antitrust Litigation, 796 F. Supp. 2d 1137 (N.D. Cal. 2011). 
 30. OECD Policy Roundtable, Vertical Restraints for On-line Sales, 2013, pg. 55-56 
 31. OECD Policy Roundtables, Merger Review in Emerging New Innovation Markets, Paris, 2003, 

OECD/DAFFE/COMP (2002)20, Summary of the Discussion (‘OECD Summary’) at pp. 170-171. 
 32.   OECD Policy Roundtables, Merger Review in Emerging New Innovation Markets, Paris, 2003, 

OECD/DAFFE/COMP (2002)20, EC Contribution, pp. 164. 
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customers), control technical developments, raise prices and discipline the 
market by selective degradation of its interconnections with competitors.33 
This leads us to the following issues: 
As the network industry platform is increasingly creating new markets, are 
existing competition analysis tools sufficient to deal with each type of online 
vertical restraint?  

REGULATORY ROLE—Differences in Institutional Set-Ups  
In the EU, the task of enforcing the competition rules belongs to an independent 
European institution—the Commission. As an administrative body, the 
Commission is tasked with investigating and, if warranted, sanctioning anti-
competitive behavior. If the Commission finds that the complaint is without 
merit, it must take a formal and fully motivated decision to reject it. The 
Commission is, therefore, not in the position to simply “drop” a case following a 
complaint. They have a legal obligation to reason both interventions and non-
interventions, which is not the case in the US. Whatever decision EC ultimately 
takes, it is subject to appeal before two levels of European courts. The 
Commission acts, therefore, as the body of first instance. In the US, antitrust 
enforcement takes place in a different institutional and legal set-up and also has 
criminal liabilities. (DG - EC, Conference on Antitrust in Technology, 28.1.2013, Palo Alto (US)) 

The Indian Competition law is modeled on similar lines of EU competition 
law. In the case of CCI v. SAIL & Anr.,34 it was held that the Commission 
performs various functions including regulatory, inquisitorial and adjudicatory. 

 
Bodies like the SEBI, TRAI and CCI have been created to deal with issues, 
which require special expertise especially in the aftermath of liberalization. 
These bodies, including some others have been vested with legislative, executive 
and judicial powers under their respective parent Statutes in order to enable them 
to deal with sectorial problems in a comprehensive and holistic manner. The 
objective is that lack of statutory powers should not prove to be a hindrance in 
effective discharge of their functions.  
Hence, many of these bodies are in the nature of Courts of First Instance and 
jurisdiction with respect to certain specialized matters has been taken away from 
traditional courts. They are supervised by respective appellate tribunals (which 
hear appeals against order/judgment of these bodies), which function as second 
tier courts and have replaced the appellate jurisdiction of High Courts in these 
matters. What has not and cannot be supplanted are the original jurisdiction of 
High Courts and the Supreme Court with respect to Article 226/32, respectively, 
and the power of judicial review. 

                                                        
 33. OECD Policy Roundtables, Merger Review in Emerging New Innovation Markets, Paris, 2003, 

OECD/DAFFE/COMP(2002)20,EC Contribution at  pp. 163 
 34. (2010) 10 SCC 744 
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It is famous for its precedence in establishing the principle that the mere 
appearance of bias is sufficient to overturn a judicial decision. It also brought into 
common parlance the oft-quoted aphorism “Not only must Justice be done; 
it must also be seen to be done.” 

ROLE FOR COMPETITION AUTHORITIES—Do We Need a Whole New 
Set of Rules? 
Going by the experience of the European Commission (EC), it has, in fact, 
intervened in a number of merger cases that threatened to create or strengthen a 
non-transient dominant position in markets that can be characterized as high 
innovation markets.35 Many of the jurisdictions participating in the OECD 
Roundtable, including the EC, the UK, Australia, the Netherlands, Japan and 
Korea, suggested that the traditional competition law principles can be applied to 
high innovation industries and there is no need to adopt or develop a new set of 
principles or analyses. In the UK’s view, it would be difficult and confusing to 
have different and rigid approaches to merger review, i.e., one for static 
industries and one for innovative industries. 

Therefore, as noted by many of the countries in the OECD Roundtable, a 
somewhat customized approach is needed in high innovation markets, requiring a 
case by case approach, with due consideration to standard concentration 
measures and barriers to entry. The U.S. Federal Trade Commission (FTC) and 
the Department of Justice (DOJ) also believe that claims that antitrust has no 
relevance in high-tech markets are overstated.  

‘It may be extremely difficult to judge when a market will 
be sufficiently ’innovation-intensive’.36 
 

 New Economy disputes will require highly specific technical information 
 Accurate decisions would require assistance of independent technical 

experts    
 It would be important for antitrust authorities to know when to intervene 

and when to forbear  

CONCLUSION  
To summarise, this leads us to the wider debate over how traditional competition 
law analysis would require to be customized to take into account, the realities and 
sensitivities of hi-tech markets in today’s digital economy.  
 
 

                                                        
 35. OECD Policy Roundtables, Merger Review in Emerging New Innovation Markets, Paris, 2003, 

OECD/DAFFE/COMP (2002)20, ‘EC Contribution’, pp. 161. 
 36. U.S. Federal Reserve Chairman, Alan Greenspan, in a 17 June 1998 article in the Wall Street 

Journal 
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Two focal points that would help in a balanced competition analysis being: 
 First, would the analytical tools applied for competition assessment, 

protect the process of competition or a particular competitor?  
 Second, is the enforcement action in the particular instance truly in the 

interests of consumers?  
It is important that regulators think of their role as consumer champions first and 
foremost. If they do that, they are more likely to pursue more meritorious cases 
and approach the necessary economic and legal analysis with the right mindset. 

To successfully carry out its aim, CCI would need game-changing measures to 
transform India’s economic fortunes and improve the business environment in 
the country. CCI can benefit from the experience of other competition authorities 
and economic concepts and theories developed that enable more accurate 
assessment of ‘market power’ to improve the investigative mechanism. Further, 
every regulatory /inquisitorial authority ought to follow a fair mechanism which 
lays down the rationale for deterrence and therefore ‘reasoned orders’ are 
expected that may be applied to create a robust competition culture that suits a 
diverse economy like ours which requires extremely cautious and responsible 
regulation (a) to prevent competition by new products / technologies from being 
stifled. (b) to ensure that firms die due to inability to compete and not due to 
irresponsible regulation.  

Although, CCI does not function like a ‘Court’, its orders need to be upheld for 
being judicious. Therefore, it is also important to draft procedures / guidelines 
that incorporate ‘rule of law’ and ‘natural justice’, to bring about consistency. 

What would bring greater compliance is when antitrust authorities consider the 
implications of their decisions on managers of businesses, carefully, to avoid 
creating FEAR, UNCERTAINITY and DOUBT (FUD) and encourage future 
investment, research and innovation.  

********************* 
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